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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ANGLERS OF THE AU SABLE, TIM
MASON, and SIERRA CLUB
(MACKINAC CHAPTER),

Plaintiffs, Case Number 05-10152
Honorable David M. Lawson
V. Magistrate Judge Charles E. Binder

UNITED STATES FOREST SERVICE, and
UNITED STATES BUREAU OF LAND
MANAGEMENT,

Defendants.
/

OPINION AND ORDER ADOPTING IN PART AND REJECTING IN PART
MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION, SUSTAINING IN
PART AND OVERRULING IN PART DEFENDANTS’ OBJECTIONS, GRANTING IN
PART AND DENYING IN PART PLAINTIFES’ MOTION FOR SUMMARY
JUDGMENT, GRANTING IN PART AND DENYING IN PART DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT, AND GRANTING PLAINTIFES’ MOTION
FOR CLARIFICATION

This matter is before the Court on the deferisfeobjections to a report filed by Magistrate
Judge Charles E. Binder recommending that thafiffs’ motion for summary judgment be granted
and the defendants’ cross motion for summary judgiemlenied. The plaintiffs also have filed
a motion seeking clarification of the magistratdge’s report, which is addressed herein as well.
The case was initiated by two environmental groups and one private citizen who contend that the
United States Forest Service (Forest Senace) the United States Bureau of Land Management
(BLM) violated their obligations under three federal acts in approving exploratory gas and oil
drilling on a parcel of land within the Huron-Manisté¢ational Forest. The plaintiffs ask this Court
to review the agencies’ dearsis under the Administrative Procedures Act, and they seek

declaratory and injunctive relief. In their eigltumt amended complaint, the plaintiffs allege that
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the defendants violated the National Enmimental Policy Act (NEPA), 42 U.S.C. § 432tlseq,

the National Forest Management Act, 16 U.S.C. § B6@@q.the Mineral Leasing Act, 30 U.S.C.
§ 181let seq.and the Administrative Procedure Act, 5 U.S.C. 8&&feq. by conducting a faulty
environmental assessment (EA), improperly isg@ai “Finding of No Significant Impact” (FONSI),
and failing to prepare and issue an environmental impact statement concerning the project.

The Court referred the matter to Magistrdtelge Charles E. Binder for general case
management, although the reference was teanpprwithdrawn to adjudicate a motion for
preliminary injunction. The magistrate judge issued his report on the parties’ cross motions for
summary judgment on June 20, 2006, and the deféndided timely objections, to which the
plaintiffs responded and the defendants replied.

The Court has reviewed the file, the re@ord recommendation, the defendants’ objections,
the responses, and replies, and has matke reovoreview of the record in light of the parties’
submissions. The Court agrees with the magesjualge’s conclusion that the defendants failed to
comply with all of the procedural requiremendf the National Environmental Policy Act, the
environmental assessment is defective, and the finding of no significant impact is unsound.
However, the magistrate judge did not addibesplaintiffs’ claims under the National Forest
Management Act or the Mineral Leasing Act, andcathose claims (whichre the subject of the
plaintiffs’ motion for clarification) the defendants are entitled to summary judgment.

I. Summary of decision

For reasons explained in detail below, the Court concludes as follows: First, The Forest

Service acted arbitrarily and capriciously inding that the leaseholder’s (Savoy Energy, L.P.)

proposed drilling project would have no signific@mvironmental impact. NEPA requires that
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federal agencies prepare an environmental ingiatgment (EIS) for all major federal actions that
“significantly” affect the environment. Signifance is measured by the context and intensity of
impact. The Counsel on Environmental Quality’&(D) regulations outline ten factors that federal
agencies must evaluate when assessing the itytefisan action’s environmental impact. The
defendants overlooked or insufficiently addressdédast four of the of CEQ intensity factors in
issuing a FONSI. First, the Forest Service failed to study the possible impact of the project on the
unique recreational characteristics of the Mason Taact the concomitant effect that a degradation

of the recreational experience could have on touasthe local, county, and state levels. Second,
several effects of Savoy’s propogawject are highly uncertain, and the Forest Service has failed

to explain why better data was not gathered. Third, the Forest Service did not address the impact
the present action may have as a precedent faefdecisions. Finally, the biological assessment

is woefully inadequate in evaluating the possiiohpact of the drilling project on the Kirtland’s
warbler, an endangered species. Cumulatively, these oversights raise substantial questions about
the significance of the proposed project, and the contrary evidence suggests a significant
environmental impact.

Second, the Forest Service did not consider an appropriate range of alternatives to Savoy’s
proposed drilling project as required by NEPA and CEQ regulations. NEPA requires agencies to
consider any appropriate alternatives to a profettmight alter the costelnefit balance. Agencies
may not define their own objectives in such nartesns as to prevent the meaningful consideration
of alternatives. Here, the Forest Service failet@wfirst, the Forest Service did not take the
requisite “hard look” at the “No Action” altertiae because it felt constrained (unduly) by law and

by the terms of Savoy’s mineral lease; second, the Forest Service did not consider alternative
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locations for the well’'s bottom hole, impermidgideferring to Savoy’s project objectives despite
the fact that an analysis of tleoalternative locations is more consistent with the Forest Service’s
stated goals. The Forest Service’s failureaasider important aspects of the problem before
approving drilling constitutes arbitrary and capricious agency action in violation of the
Administrative Procedures Act.
Third, the Court finds that the defendantsartitled to summary judgment on the plaintiffs’
claim under the National Forest Management Act alleging a violation of the Huron-Manistee
National Forest Land and Resource Management(BRMP) because the plaintiffs have failed to
show that the Forest Service contradictede¢ms of the LRMP. Although the LRMP establishes
that disturbance to old growth forest shall be avoided where feasible and encourages the
maintenance of a natural environment and theiedition of unnecessary roads, it balances these
interests against the desire to promote minegabeation. The drilling project in this case does not
contradict the LRMP’s termsnd it appears to mesh with thargpof the plan. Based on these
circumstances and the fact that the Foresvi€ss interpretation of the plan is entitled to
considerable deference, the plaintiffs’ have thile@ show arbitrary or capricious agency action.
Fourth, the defendants are entitled to summary judgment on the plaintiffs’ claim under the
Mineral Leasing Act because the plaintiffs havectite legal authority for thislaim. The plaintiffs
allege that the defendants violated the MLA by contravening 43 C.F.R. § 3161.2. However, this
regulation is phrased in very general, perhaps aspirational, terms. The plaintiffs seem to believe that
section 3161.2 is violated every time NEPA is violated, but there is no authority for this novel

proposition.
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Therefore, the Court will grant in part and deny in part each party’s motion for summary
judgment, declare the EA and the FONSI inadésjuend enjoin the defendants from proceeding
to authorize the proposed gas drilling project based on the FONSI.

Il. Facts and proceedings

The Court takes the facts from the admsiirative record, although the plaintiffs have
attempted to supplement the record with declarations. The parties have not filed the entire
administrative record with this Court, but ieatl they have designdtand submitted portions of
the administrative record. In actions seeking review under the Administrative Procedures Act
(APA), a court’s review isanfined to the “whole recordr those parts of it cited by a party5
U.S.C. 8 706 (emphasis added). In this case, the administrative record consists of seven binders of
documents pertaining to the Forest Servicesiglon, and six folders of documents pertaining to
the Bureau of Land Management’s decision. Ratier producing the full record, the parties have
chosen to produce and designate certain portiotieeatcord for this Court’s review. Given the
scope of review, this presents no obstaelthe Court’s ability to pass judgmerees U.S.C. §

706.

In 2002, the BLM, with the consent of the Forest Service, began leasing 9,500 acres of
subsurface federal oil and gas resources within the Huron-Manistee National Forest. Under the
terms of the leases, the leaseholders acquire mineral rights, but they must submit separate
applications to obtain permits to drill on the swé land. The applications must be approved by the
BLM, Forest Service, the Michigan Departmeof Environmental Quality (MDEQ) and the
Michigan Department of Natural Resources (MDNR) before drilling can commence. Under an

interagency agreement established betweekdhest Service and the BLM in 1991, the federal



Case 2:05-cv-10152-DML-CEB  Document 65  Filed 07/10/2008 Page 6 of 48

agencies’ obligations are bifurcated; in esseti@eForest Service determines whether the surface
aspects are consistent with federal law polity, and the BLM addresses underground concerns.
Pursuant to the agreement, the Forest Senkes the lead, but the decision to permit drilling and
attendant surface operations is described as a collaborative effort:

“A. General — No oil and gas operations involving surface disturbance on [Forest

Service] lands are permitted without apprdvain the [Forest Service]. The [Forest

Service] shall have the lead for NatibBavironmental Policy Act (NEPA) analysis

and documentation for such operations. The BLM shall be responsible for

addressing down-hole aspects of proposassingle NEPA document is to be

prepared to support all decisions to balmby [the Forest Service] or BLM on the

proposed action, including decisions on off lease uses. NEPA documents shall be

tiered to existing documents to the extent possible.”

Pls.” Mot. for Prelim. Inj., Ex. B, Environmental Assessment (EA) at 8 (quoting interagency
agreement).

Savoy Energy, L.P. (Savoy) holds three federal and three state subsurface mineral leases
within the forest, comprising roughly 640 acresMay 2003, Savoy filed an application with the
BLM to drill a directional gas well into one of isase holdings. Directnal drilling involves entry
of the surface at one point (the “top hole”) to aceeserals located at another point (the “bottom
hole”), which does not lie directly below thepthole. Savoy’s proposed development involves
clearing, grading, and levelirey3.5-acre well pad, preparing a production facility approximately
1.5 miles from the well, and constructing a pipeline connecting the two locations. In September
2003, responding to public concern over visibility, npgs®d the effect of road alterations, Savoy
withdrew its initial application and filed a second application for drilling, with a new location for
the top hole and the production facility. Tpmject’'s dimensions did not change.

Savoy’s proposal received significant public atien because the drilling target (i.e., the

bottom hole) is beneath the Mason Tract, state landstbae of the most revered sections of forest

-6-
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in all of Michigan. The 4,700-acre Mason Tract watablished in the 1950s by a gift to the State
from naturalist George W. Mason. The gift veasiditioned on a promise by the State to keep the
land as a permanent game preserve, to limit camping significantly, and never to sell tig&ekand.
Michigan DNR Description of Mason Traat http://www.michigan.gov/dni©0,1607,7-153-303
01 30505 31025-66206--,00.html (last visited July 8, 2008honor of his generosity, the state
built a log-cabin chapel, known #s Mason Chapel, which today serves as a sanctuary for the
fishermen, hikers, bicyclists, skiers, campers, hunters, and mushroom- and berry-pickers who
frequent the area. Other development withenNfason Tract includes intermittent tree harvesting,
and the maintenance of a cross-country skj alampground, and the Mason Chapel parking lot.
At present, the Mason Tract is accessible daylysix miles of unimproved, seasonably passable
roads.

The South Branch of the Au Sable River rthreugh the Mason Tract. This stretch of river
is described as “probably the best brown treater in the Great Lakes Region, and it may be the
best east of the Rockies.” Pls.” Mot. for Prellnj., Ex. M, DNR Au Sable River Plan at 2. Itis
also popular for canoeing. The South Branch of the Au Sable is home to two federally protected
species, the Kirtland’s warbler (which is endangered) and the bald eagle (which is threatened).

Because the Mason Tract contains a “noasigoccupancy” restriction, EA, App’x B at 14,
Savoy proposes to engage in directional drilling, &itbp hole located nearly half a mile southeast
of the bottom hole. Therefore, although the utiendrilling target is located beneath the state-
owned Mason Tract, the top hole and the variiling apparatuses would be positioned on federal
land, in the Huron-Manistee Natidrféorest. Due to the environmentally sensitive nature of the

region, the area surrounding the Mason Tract is detgdtg the Forest Service as a Semi-primitive
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Non-motorized (SPNM) area, “characterized by fed/ar subtle human modifications with a large
probability of isolation from the sites and sounfisthers.” EA at 33.The SPNM area is mostly
forested and, in 2003, the Forest Service designated the entire SPNM area an “old growth” region.
The well pad, well head, and a portion of the pipeline would be located in this SPNM area. The
production facility and the remainder of the pipe would be located outside of the SPNM area,
but still within the Kirtland’s Warbler ManagemieArea. The area encompassing the production
facility is designated Roaded Natural, argl characterized by dpredominately natural
environment,” where “[e]vidence of the sightedlasounds of humans is moderate but in harmony
with the natural environment.” EA at 33.

As part of the project, two Forest Sewiroads, FSR 4208 and FSR 4209, would be plowed
to allow year-round vehicle access to the sitethBoads would be widened, some trees would be
removed, and portions of the surface would be improved to permit easier access. In addition, fifty
feet of new road would be added to FSR 4208 to allow access to the well pad. If the well is
productive, construction of the production facilitpuld require clearing approximately two more
acres and installing a gas-water separator, oil and brine tanks, a dehydrator, a compressor, and
monitoring equipment. The well pad ance tiproduction faitity would be connected by
approximately 1.7 miles of pipeline that wouldtagied alongside the roads. The project calls for
up to six feet of additional roadside clearing to accommodate the pipeline.

Construction of the well pad and access road take approximately four days. The well
itself would take another forty-five days to drill. If the well were productive, construction of the

pipeline would require two weeks, and constaucof the production facility would take another
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two months. Savoy proposes to completeaiistruction between December 1 and April 15, so as
to minimize the disruption of the environment.

In August 2004, the Forest Service issued an Environmental Assessment (EA) and a
Biological Assessment (BA). These documelatisiled Savoy’s proposed action, considered some
alternative courses of action, and evaluated tpaainof each alternative on the environment and
forest wildlife. Based on these documents, Fd@egkervisor Leanne M. Martin issued a Decision
Notice and Finding of No Significant Impa@ONSI) on January 1, 2005, explaining that the
environmental impact of the project was not expedo be significant. She approved Alternative
2, a slightly modified version of Savoy’s propos8&eePls.” Mot. for Prelim. Inj., Ex. A, FONSI
at 1, 3-5 (describing Alternative 2 as “the samaéhe original Proposed Action as outlined above,
with additional conditions of approval to the BO [Surface Use Plan of Operations] based on
mitigation measures”). The additional measatésndant to Alternative 2 include placing stumps
out of view on FSR 4209 and FSR 4208; the intposof reporting requirements for changes in
equipment; construction of a dike around the d arine tanks of sufficient size to contain 150%
of the total capacity of therias; and capping the sound level dlielifrom 1,320 feet at 36 decibels
(as opposed to the 45-decibel cap set forth in Savoy’s proposal), in addition to a number of other
noise-reduction measures. A “No Action” alternativees also consideredcONSI at 3; EA at 20.

As its namesake suggests, the “No Action” algine would simply amourid maintenance of the
status quo. This alternative was rejected out of hand, however, because the Forest Service found
that it “would not comply with the laws, regtitans, policies and Forest Plan direction guiding

mineral development on National Forest System . . . lands.” FONSI at 20; EA at 3.
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According to the plaintiffs, the BLM approved Savoy’s application for drilling on August
4, 2005, relying on the Forest Service’s EA to rahahdecision. The defendants have denied this
allegation, but neither side has provided proof on this issue.

The plaintiffs in this case, Anglers of tAe Sable, Tim Mason, and the Mackinac Chapter
of the Sierra Club, commenced the present actodune 8, 2005 alleging that the defendants, the
Forest Service and the BLM, have violated their duties under the National Environmental Policy
Act, the National Forest Management Act, angl Mhineral Leasing Act.The plaintiff thereafter
filed an amended complaint (making a non-sulistarthange), and the Court referred the matter

to Magistrate Judge Charles E. Binder for general case management pursuant to 28 U.S.C. § 636.

On December 2, 2005, the plaintiffs filed atrao for a preliminary injunction, asking this
Court to halt the commencement of the drilling project pending a final decision. Because the issue
was time-sensitive, the Court decided to resoleartjunctive motion itself instead of utilizing the
longer report and recommendation process. On December 7, 2005, the Court granted preliminary
injunctive relief. Anglers of the Au Sable v. United States Forest S&82.F. Supp. 2d 826 (E.D.
Mich. 2005). Following that decision, the Court refdrige matter back to the magistrate judge for
further proceedings consistent with the originalesrof reference. The parties’ cross motions for
summary judgement followed, and the magistrate judge issued his report on June 20, 2006.

In his report, Magistrate Judge Binder recommended that the Court grant the plaintiffs’
motion for summary judgment, deny the defendants’ motion for summary judgment, enjoin the
defendants from proceeding under the FONSI,ranthnd the matter to the defendants for further

proceedings. Judge Binder found that the defenttanit&ailed to adhere to NEPA'’s guidelines and

-10-
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therefore acted in an arbitrary and capricious maimissuing the FONSI. In concluding that the
project’s impact would not be “significant” (suttfat a full-blown environmental impact statement
was not necessary), Judge Binder suggested the defendants had paid only “lip service” to the
relevant environmental regulationR & R at 21. He vieweditth skepticism the conclusion that

a gas well drilling project that admittedly woulldea scenic and primitive areas for up to 30 years,
double noise levels in areas isolated from human contact, involve clearing old growth forest, and
emit petroleum and engine exhaust odors wouleg meo significant environmental impact. He
observed that the defendants actually concededisilad environmental impact in the EA (without
calling it such), but nevertheless iss@ellONSI, engaging in a sortrwdn sequitur Judge Binder
identified four effects that amounted to signifitenvironmental impacts: (1) the effect on visual
aesthetics; (2) emission of odor; (3) noise levats] (4) disruption of mtected wildlife and old
growth forest. Judge Binder also opined ttieet defendants gave superficial consideration to
alternatives, and had engaged in improper setatien (a practice whereby an agency understates

a project’s potential impact by analyzing itgirecemeal fashion). Commenting on the biological
assessment, the magistrate jufilgand the document to contain nothing but a conclusory assessment
of the project’s likely impact on the Kirtland’s wégband bald eagle. He suggested that the BA,
and the FONSI which it informed, contained no “magful consideration of the Forest Service’s
duty under the [Endangered Species Act] to eragrithe propagation and diffusion of endangered
species.”ld. at 26. In the end, therefore, Magistrate Judge Binder submitted that the plaintiffs were
entitled to summary judgment on their claim allega violation of NEPA However, although the
motions before Judge Binder called for adjudicatiball the plaintiffs’ claims, Judge Binder never

addressed the claims under the National Forest Management Act or the Mineral Leasing Act. As

-11-



Case 2:05-cv-10152-DML-CEB  Document 65  Filed 07/10/2008 Page 12 of 48

a result, the plaintiffs have filed a motion for &dfication” of the report, asking this Court to
adjudicate the NFMA and MLA claims.

The defendants filed timely objectionsth@ report and recommendation on July 26, 2006,
and the plaintiffs responded thereto. The defendants filed a reply, and the matter is now ready for
decision.

[ll. Standard of review

Objections to a report and recommendation are revielwewvo 28 U.S.C. § 636(b)(1).
The Sixth Circuit has stated that “[o]verlyeneral objections do not satisfy the objection
requirement.” Spencer v. Bouchayd49 F.3d 721, 725 (6th Cir. 2006)The objections must be
clear enough to enable the district court to distiense issues that are dispositive and contentious.”
Miller v. Currie, 50 F.3d 373, 380 (6th Cir.1995). “[O]bjeatis disput[ing] the correctness of the
magistrate’s recommendation but fail[ing] to spetifg findings . . . believed [to be] in error’ are
too general.”Spencer449 F.3d at 725 (quotiridiller, 50 F.3d at 380).

The motions in this case request summary judgement. Generally, summary judgment is
appropriate “if the pleadings, the discovery andldsae materials on file, and any affidavits show
that there is no genuine issue as to any material fact and that the movant is entitled to judgment as
a matter of law.” Fed. R. Civ. P. 56(c). When reviewing the decision of an administrative agency,
however, a motion for summary judgment is metbbf/conduit to bring the legal question before
the court; the usual tests of summary judgment, such as whether a genuine issue of material fact
exists, do not applySee Benedixen v. Standard Ins., @85 F.3d 939, 942 (9th Cir. 19998ke also
City of Cleveland v. Ohj®b08 F.3d 827, 838 (6th Cir. 2007) (“When a district court upholds on

summary judgment an administrative agencyialfidecision under the Administrative Procedure

-12-
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Act, this court ‘review([s] the district coust'summary judgment decision de novo, while reviewing
the agency’s decision under the arbitrary and capricious standard.’) (q@xgion for
Government Procurement v. Fed. Prison Indus., B85 F.3d 435, 457 (6th Cir. 2007t River
Tribe v. United States Forest Ser#69 F.3d 768, 778 (9th Cir. 2006) (“Because this is a record
review case, we may direct that summary judget be granted to either party based ordeurovo
review of the administrative record.”) (internal quotation marks omitted).

Where the Court must rule based on revievammfadministrative agency’s final decision,
review is governed by the Administrative Procedure Aarabell v. United States Army Corps of
Eng’rs, 391 F.3d 704, 707 (6th Cir. 2004). The APA provides that a court should set aside an
agency’s decision if it is “arbitrary, capriciquan abuse of discretion, or otherwise not in
accordance with the law.” 5 U.S.C. § 706(2)(Ah assess whether an agency has acted arbitrarily
or capriciously, the Court should consider whether

the agency has relied on factors which Congress has not intended it to consider,

entirely failed to consider an important aspof the problem, offered an explanation

for its decision that runs counter to the evidence before the agency, or is so

implausible thz_at it could not be ascribed to a difference in view or the product of

agency expertise.
Motor Vehicles Mfrs. Assn. v. State Farm Mut. Auto. Ins, 458 U.S. 29, 43 (1983).

Because analysis of the relevant documergguires a high level of technical expertise,”
the Court must defer to “the informed discretion of the responsible federal agendesge v.
Sierra Cluh 427 U.S. 390, 412 (197&ee also Baltimore Gas Elec. Co. v. NRDC462 U.S. 87,

103 (1983) (“When examining this kind of scientific determination . . . a reviewing court must

generally be at its most deferential.”). Theu@’s inquiry is “searching and careful,” but ‘the

-13-
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ultimate standard of review is a narrow oneMarsh v. Or. Natural Res. Counc#90 U.S. 360,
378 (1989) (quotingitizens to Preserve Overton Park, Inc. v. Vo@l U.S. 402, 416 (1971)).

Although the review is confined to the raphistrative record, the Court may consult
documents outside the record, such as the declarations submitted by the plaintiffs, to determine if
there is any information the agerstyould have considered but did nésarco, Inc. v. EPA616
F.2d 1153, 1160 (9th Cir. 198a)hompson v. United States Dep’t of Lal®885 F.2d 551, 555 (9th
Cir. 1989).

IV. The defendants’ objections

The defendants’ objections amount to an extengf the arguments made in support of their
motion for summary judgment. The defendatgfend the legitimacy of the methodology behind
the FONSI, and argue that their ultimate conclusion was reasonable under the circumstances.

The defendants have made two general objections, and seven specific objections. The
general objections — that the magistrate judgedadeshow that there was no “rational connection”
between the facts found and the deamade; and that the magistrate judge failed to give adequate
deference to the Forest Service’s decision — ak@aguoe as to preclude meaningful review. They
must be overruledSee Spenced49 F.3d at 725 (explaining tHfb]verly general objections do
not satisfy the objection requirement”).

Turning to their specific objections, the defenddist posit that the magistrate judge erred
in concluding that the project would have a digant impact on the visuaesthetics of the area
because he incorrectly suggested that FSR 420@dWail to meet visual quality objectives under
the project. They also state that the magisjuatge erred in suggesting road improvements would

cause traffic to increase significantly in light of the modest nature of those improvements.

-14-
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Second, the defendants object to the magigudge’s analysis of noise levels because he
focused on the potential noise level of a productredl rather than what the noise level would
definitely be. They also point out that evénew wells were planned, they could not be built
without additional drilling permits and additionahM@onmental analysis. Moreover, the defendants
believe that there is no evidence the noise levels that were bound to occur “would precipitate
significant environmental impacts.” Defs.’ obj. at 8.

Third, the defendants object to the magistradge’s finding that the drilling project would
interfere with the preservation ofd growth forest. Because theoject only calls for the removal
of 3.5 acres of the 3,505 acres designated as oldlyrtve defendants submit that there is no basis
for a finding of significant impact.

Fourth, the defendants contend that the magesjfudge erroneously found that the Forest
Service did not adequately consider the “unique characteristics” of the area, including the Mason
Tract. According to the defendants, “the Forest Service documented the unique ecological
characteristics of both the Mason Tract and the Huron’s surrounding areas in ddtaalt”10.

Unlike the magistrate judge, however, the deferglgave due weight to the fact that there are
numerous active oil and gas wells within several srofehe proposed site, and yet visitors continue
to perceive their recreational experience as “pristine.”

Fifth, the defendants object to the magistpatige’s finding that the Forest Service did not
adequately consider alternatives. The defenddosisrve that the magistrate judge did not describe
any feasible alternatives that should have bmmrsidered but were not. The magistrate judge
suggested that the Forest Service should havedayed drilling from more remote sites. However,

the defendants state that these possibilitieese considered, but they were rejected as
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“environmentally unsafe and technologically impracticald. at 12. In the defendants’ view,
consideration of three alternatives was sufficienheet the demands of NEPA. They reason that
“[tlime and resources are simply too limited to httidt an [EA] fails because the agency failed to
ferret out every possible alternatived. at 14.

Sixth, the defendants object to the magistjatige’s observation that the Forest Service
engaged in improper segmentation when conducting its analysis. The defendants state that the
Forest Service was not required to consider ptldpossible future drilling for two reasons. First,
they claim that any additional wells could & constructed withowtdditional drilling permits,
environmental analysis, and (of course) the disgowévaluable minerals. Since the drilling of
additional wells is not imminent, analysis under NEPA is not necessary at this juncture. Second,
the defendants argue that there was no impregpgmentation because “the exploratory well has
‘independent utility,” regardless of whethen®g builds or does not build future welldd. at 15.

Finally, the defendants argue that the Forest Service sufficiently analyzed the potential
impact on the Kirtland’s warbler and bald eagle. The defendants attack the magistrate judge’s
conclusion to the contrary on the grounds thgtlhsuperficially based his decision on the number
of paragraphs in the BA devoted to the species, and (2) cited no evidence to contradict the Forest
Service’s finding.

V. Discussion of the NEPA claim

The National Environmental Protection Act reqaitieat federal agencies prepare a detailed
environmental impact statement whenever undertaking “a major Federal action” that will
“significantlyaffect[ ] the quality of the human enemment.” 42 U.S.C. § 4332(2)(C) (emphasis

added). The EIS requirement has twin aims. First, it obligates federal agencies to consider the
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significant environmental impacts of proposed actidaltimore Gas462 U.S. at 97. Second, it
ensures that the public is informed of themgy’s decision-making process and environmental
concerns.lbid. These aims do not require agencies to elevate environmental concerns above all
other appropriate considerations. Rather, gimply demand that the agency take a “hard look”

at the environmental consequences of a propastdn before taking an irreparable stdpid.

Thus, NEPA’s mandate is merely procedural; it does not require particular out@eeeSave Our
Cumberland Mountains v. Kempthorab3 F.3d 334, 338 (6th Cir. 2006). NEPA also
established the Counsel on Environmental Quality (CEQ) to review and develop environmental
policies for the nationSee42 U.S.C. 88 4341-47. The CEQ hasmulgated regulations that help
determine whether an EIS is needed — thatoigletermine whether a project’s impact on the
environment likely will be “significant.”See40 C.F.R. § 1501.4. If it is unclear whether an EIS

is needed — if the proposed ageacyion is neither one that typlarequires an EIS, nor one that

is categorically excluded from the EIS requirement — the CEQ regulations require the agency to
prepare an environmental assessment (EA). BRC§ 1501.4(b). An EA is a concise document
that allows agencies to consider the envirortiaderoncerns associated with a proposed project
while conserving agency resources for thmsgects in which a full EIS is require&ierra Club

v. Slater 120 F.3d 623, 635 (6th Cir. 1998ge also Louisiana Crawfish Producers Ass’'n-West v.
Rowan 463 F.3d 352, 356 (5th Cir. 2006) (describing an EA as “a rough cut, low-budget
environmental impact statement designednows whether a full-fledged environmental impact
statement — which is very costly and time-conisignto prepare and has been the kiss of death to
many a federal project — is necessary”) (intequadtation marks omitted). The EA is only a first

step; it merely informs an agency’s decision eitbgrrepare an EIS or to issue a FONSI, in which
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case an EIS would not be requir€tharter Twp. of Huron, Mich. v. Richard¥97 F.2d 1168, 1174
(6th Cir. 1993).

No one questions that the proposed drilling plathis case is a major federal actiddee
40 C.F.R § 1508.18 (defining major federal actionsaasions . . . potentially subject to Federal
control and responsibility”). Rather, the pres#iapute centers on the defendants’ compliance with
NEPA and with CEQ regulations in determininether the impact of Savoy’s proposal would be
environmentally significant, triggering NEPA’s Ei8&quirement. The plaintiffs contend that the
Forest Service failed to properly assess the iitteasthe environmental impact — including the
effect of the project on the area’s unique characteristics, the controversy and uncertainty of the
impact, the cumulative and precedential effectshefproject, and the effect of the project on
federally protected species. Additionally, the pi#fi;m contend that the Forest Service violated
their obligations under NEPA by failing to consider an adequate range of alternatives to the
proposed project before issuingexasion notice. Many of the pldifis’ claims have merit and lead
to the conclusion that the agency’s decisicat tine drilling project would have no significant
environmental impact was arbitrary and capricious.

A. The United States Forest Service incorrectly assessed intensity of impact

CEQ regulations direct federal agencies to determine the “significance” of a project’s
environmental impact by considering “both aaxttand intensity.” 40 C.F.R. 8§ 1508.27. Proper
assessment of an impact’s intensity requires consideration of the following ten factors:

(1) Impacts that may be both beneficiatlaadverse. A significant effect may exist

even if the Federal agency believes that on balance the effect will be beneficial.

(2) The degree to which the proposed action affects public health or safety.

(3) Unique characteristics of the geographic area such as proximity to historic or

cultural resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or
ecologically critical areas.
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(4) The degree to which the effects on the quality of the human environment are
likely to be highly controversial.

(5) The degree to which the possiblesefs on the human environment are highly
uncertain or involve unique or unknown risks.

(6) The degree to which the action may klsé a precedent for future actions with
significant effects or represents a decision in principle about a future consideration.
(7) Whether the action is related to athetions with individually insignificant but
cumulatively significant impacts. Significance exists if it is reasonable to anticipate
a cumulatively significant impact on the environment. Significance cannot be
avoided by terming an action temporarnbreaking it down into small component
parts.

(8) The degree to which the action may adety affect districts, sites, highways,
structures, or objects listed in or eligible for listing in the National Register of
Historic Places or may cause loss or desion of significant scientific, cultural, or
historical resources.

(9) The degree to which the action may adety affect an endangered or threatened
species or its habitat that has beenrdaiteed to be critical under the Endangered
Species Act of 1973.

(10) Whether the action threatens a Miola of Federal, State, or local law or
requirements imposed for the protection of the environment.

40 C.F.R. § 1508.27(b).

As long as the agency has engaged ieasoned evaluation of the relevant factdviaish
490 U.S. at 378 (internal quotation marks omittad)pnclusion that the environmental impact of
a project is insignificant lies well within an agency’s discreteme Cumberland Mountaing53
F.3d at 341. However, as the Nir€ircuit has noted, in challengiag agency’s decision to issue
a FONSI, “a plaintiff need nathow that significant effectsill in fact occuf;] raising substantial
guestions whether a project may havaignificant effect is sufficient.ldaho Sporting Congress
v. Thomas 137 F.3d 1146, 1150 (9th Cir. 1998) (internal quotation marks omitedyrd
Shenandoah Ecosystems Defense Grodpited States Forest Servid®4 F.3d 1305, *7 (4th Cir.
1999) (Table). The plaintiffsomtend that the Forest Service failed to analyze several intensity

factors properly in concluding that the proposed drilling will have no significant impact, and
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Magistrate Judge Binder agreed. For the reasatddtow, this Court oncurs in some of those
determinations but must reject others.
1. Unique characteristics

CEQ regulations require an agency to consider the “[u]nique characteristics of the
geographic area such as proximity to historic or cultural resources, park lands, . . . wild and scenic
rivers, or ecologically critical areas” when determining whether a proposed project will have a
significant environmental impact. 40 C.F.R. § 1508.27(b)(3).

The plaintiffs contend that the drilling sitetls case is home to unique human recreational
experiences that will be significantly affectedthg proposed action, and that the Forest Service
failed to consider the effect of the proposed agjlon recreational tourism in the region and in the
State. The plaintiffs produce the testimony of several of their members and other sympathetic
persons to support their assertions. For instance, Charles Guenther, former Wildlife Chief for the
Michigan Department of Natural Resourcestes that “[tjhe[] proposed clearing and site
preparations would create a[n] irretrievable lmidsunting opportunity and certainly have a negative
impact on the local economy, as hunters [wolddjate in other areas for these recreational
activities.” Guenther Dep. at § 5.

The defendants object to this and other testimony because it was not a part of the
administrative record at the time of the FONSI. Although the defendants are correct that the
plaintiffs may not augment the record by merely changing the quantum of informatiosea it,
Overton Park 401 U.S. at 416, 420, this Court is permitted to extend its review beyond the
administrative record where the plaintiff allegestthn agency has neglected to mention a serious

environmental consequence, or has “swept stubborn problems or serious criticism . . . under the
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rug,” Or. Natural Res. Council v. Loy&09 F.3d 521, 526-27 (9th Cir. 1997) (internal quotation
marks omitted). The plaintiffs’ evidence not only alerts this Court’s attention to an environmental
consequence that was not addressed in any defite BA, but it also demonstrates the ease with
which the defendants could have acquired aalubii information about recreational tourism.

Recreational tourism was addressed in theblfAhe Forest Service only in Appendix A,
where it was identified as a “non-significant isSueA at 70. The Forest Service noted that “[i]n
personal discussions with a Forest EconomiBiaist Lansing, Michigan, there are many variables
that influence the local economy and specificallyigr not just one thing,” and that “[o]ther wells
drilled in the vicinity . . . have not reduced the amount of tourism to the aliei.” (errors in
original). That same “Forest Economist” (he is actually an economist for the Forest Service)
recommended that the Forest Service interview both local business owners and area visitors.
However, there is no evidence that the Forest Service conducted such a survey, yet the outpouring
of public comments —including comments from Miamg Governor, the County of Crawford, and
the Michigan Environmental Council, among othe- suggests that the project’s impact on
recreation and tourism could be substantial. Whemnssue was repeatedly raised again during the
public comment period, the Forest Service responded with references to the mitigation measures
adopted (regarding noise and visual quality) and to Appendix A of the EA.

Magistrate Judge Binder did not address the impact of the project on unique recreational
experiences in his report; he nevertheless calec that both the EA and the FONSI merely paid
“lip service” to the unique characteristics and ecoldbjicaitical areas of this section of the forest,

“effectively disregard[ing]” these considerationséaching their conclusions. R & R at 21. Citing
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three factors — visual quality, nojsend old growth tree standsudgde Binder stated that the Forest
Service’s analysis amounted toreoh-sequitur’ 1d. at 20.

The defendants contend that Judge Binderensenot affording the conclusions of the
Forest Service appropriate deference. It isthhaethe Forest Service’s treatment of this intensity
factor is arbitrary and capricious if its consilon that the impact would not be significant runs
counter to the evidence that was before the agandys so implausible that it cannot be ascribed
to a difference in view or to agency expertise, or if the Forest Service failed to consider a unique
characteristic of the project arddotor Vehicledfrs. Assn.463 U.S. at 43. The defendants point
to the analysis in the EA dle three factors referenced above by Judge Binder — visual quality,
noise, and old growth forest — and provide explanation for why thse factors will not be
significant: first, the only road which will not metée Visual Quality Objective for the SPNM area
within one growing season is FSR 4208, “a timginent of the 977,326-acre Huron Forest,” Defs.’
Obj. at 5; second, even with the foreseeableld@ment of three additional wells, the noise from
the production facility would not exceed existing n@tndards and would be subject to oversight
from the Department of Environmental Quality; third, the project calls for the removal of only
0.099% of South Branch old growth forest, whigould have no appreciable effect on the old-
growth tree stand or on wildlife dependant on old growth trees.

In providing the appropriate level of defecenthe Court may not “substitute [its] judgment
of the environmental impact ftne judgement of the agencyKelley v. Selin42 F.3d 1501, 1518
(6th Cir. 1995) (internal quotation marks omittetf).determining that the project would have no
significant impact on the unique characteristésthe area, the Forest Service supported its

conclusions with reference to the evidence it hdldegad, and in that aspect the decision cannot be
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considered arbitrary when confined to consideration of visual quality, noise, or old growth tree
stands. However, this Court cannot accept thendigigt’s assertion that it has taken a “hard look”
at the effects of the proposed action on the unigaeeational aspects of the area. Both the
evidence provided by the plaintiffs and the evidence contained within the administrative record raise
substantial questions about the significance i3f pinoject’s effects on an area renowned for its
recreational opportunities. The defendants’ corvarttiat “many variables . . . influence the local
economy and specifically tourismot just one thing” does notlieve the burden set by NEPA to
examine thoroughly and critically the influencetloé¢ project on this “one thing”: recreation and
tourism. The Court concludes that the defersléentirely failed to consider an important aspect
of the problem,'Motor Vehicles Mfrs. Ass63 U.S. at 43, rendering their decision arbitrary and
capricious.
2. Controversy and uncertainty

CEQ regulations require an agency undertakintpjor federal action to consider the extent
to which the proposed action is both “highly contrsial” and “highly uncertain.” 40 C.F.R. 88
1508.27(b)(4)-(5). Although these factors are notégatical rules that determine by themselves
whether an impact is significanpiller v. White352 F.3d 235, 243 (5th Cir. 2003), the presence
of controversy or uncertainty will often lead courts to require a full-blowndek§ e.g., Nat'l Parks
& Conservation Ass’n v. Babhite41 F.3d 722, 736-37 (9th Cir. 2001). Because the level of
controversy and uncertainty must be “high” to warrant consideration, the Court considers only
controversy and uncertainty that raise substbgtiastions about theggiificance of the project’s
environmental impacSee Native Ecosystems Council v. United States Forest4&&8.3d 1233,

1240 (9th Cir. 2005) (“Simply because a challengerotemry pick information and data out of the
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administrative record to support its position doesmedn that a project is highly controversial or
highly uncertain.”).

The Sixth Circuit has not yet established st te determine which impacts are “highly
controversial” within the meaning of 40 C.F.£1508.27(b)(4), but most jurisdictions agree that
the term means more than mere public oppositiongitires “a substantial dispute . . . as to the size,
nature, or effect of the major federal actio@8liseum Square Ass’n, Inc. v. Jacksésb F.3d 215,
234 (5th Cir. 2006) (internal quotation marks omitteeég also Ind. Forest Alliance, Inc. v. United
States Forest Sen825 F.3d 851, 857 (7th Cir. 2003pwn of Cave Creek v. F.A,R25 F.3d 320,
331 (D.C. Cir. 2003)Blue Mountain Biodiversity Project v. Blackwqodd1 F.3d 1208, 1212 (9th
Cir. 1998);North Carolinav. F.A.A957 F.2d 1125, 1133-34 (4th Ci©92) (noting that allowing
bare opposition to suffice as controversy wouldoggency action to “govern[ance] by a heckler’s
veto”) (internal quotation marks omitted).

A substantial dispute exists when “evidencésed prior to the preparation of an EIS or
FONSI, casts serious doubt upon the reasonableness of the agency’s conclNsibif3arks 241
F.3d at 736 (internal citation omitted). Such evidence generally challenges the scope of the
scientific analysis, the methodology used, or the data presented by the &@gmBjue Mountains
161 F.3d at 1212-13 (citing the Forest Service’s faito consider the recommendations and data
of an independent scientific report that reontrary to the proposed action as evidence of
controversy);Sierra Club v. United States Forest Sei®43 F.2d 1190, 1193 (9th Cir. 1988)
(pointing to “affidavits and testimony of consetigaists, biologists, and other experts who were
highly critical of the EAs and disputed the Forest Service’s conclusion that there would be no

significant effects from loggingdzause the sequoias could be protected and their regeneration
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enhanced,” and concluding that “this is precisedytiipe of ‘controversial’ action for which an EIS
must be prepared”).

Even in the face of a substantial disputdcathe size, nature, or effect of the proposed
action, an agency must have the discretion toarlthe reasonable findings of its chosen expert.
See Marsh490 U.S. at 377-78. Therefore, an agenay tbnsiders the dispute and addresses any
concerns in its final decision likely will sunavthe very narrow review standard under the APA.
Forest Alliance 325 F.3d at 858 (holding that an agenaymsideration and resolution of the
dispute is properly thought of as a@ed step in the controversy analys&)cord Wetlands Action
Network v. United States Army Corps of Enga22 F.3d 1105, 1122 (9th Cir. 2000).

In alleging that the proposed drilling is likelyle highly controversial, the plaintiffs point
to concerns expressed by thep@aagment of Environmental Quality, the Michigan Environmental
Council, the Michigan Department of NatliResources, the County of Crawford, Governor
Granholm, United States Senators Carl Levid Bebbie Stabenow, United States Representative
Bart Stupak, Michigan Representative Matt Gillard, Michigan Trout Unlimited, and numerous
private commentators, including a biology @edor and citizen whose “granddad knew Mr.
Mason.” Pl.’s Br. in Supp. at 189; Exs. O and P, Excerpts of Comments. Most of these concerns
focus on the visual impact and noise of the project. Magistrate Judge Binder considered this
evidence and agreed with the plaintiffs, conatigdihat “the intensity of the public comment made
at every opportunity makes clear that this projediksly to be highly controversial’ within the
meaning of the CEQ regulations.” R & R at 21.

However, the plaintiffs demonstrate onlyma@ublic opposition; they present no evidence

disputing the size, nature, or effect of the projest no point do the plaintiffs assert that the
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defendants failed to analyze some likely effect of the proposed drilling, nor do they challenge the
credibility of the defendants’ experts, data,nuethodology. Instead, thegnhtiffs cite general
concerns about the impact of the drilling and critigf the EA. The plaintiffs are not entitled to
manufacture controversy in such a manner. The words of the Sixth Circuit are instructive here:

So long as mining involves the initial desttion of the earth’s surface, it will have

some near-term effect on the environmernThe critical question is what the

company proposes to do about it. The camypin this instance responded to initial

concerns that the agency raised about the application, proposed measures to mitigate

the near-term damage to the environment and proposed measures designed to restore

the environment to its pre-mining state. In addition to raising these concerns, the

agency thoroughly examined the applioatand the environmental consequences of

granting the license. Under these cirstmmces, the agency did what the law

required it to do . . . and its decision thia¢ effects of the mining would not be

significant lay well within its discretion.
Cumberland Mountaingl53 F.3d at 341. Moreover, requiriag EIS based on nothing more than
public controversy over the significance of the eBatisclosed in the EA penalizes an agency for
precisely the type of candid disclosuihat NEPA seeks to promot8ee Native Ecosysted28
F.3d at 1240.

Additionally, the Forest Service has considered and responded to the concerns raised in a
variety of ways: negotiating with Savoy to mabhe wellhead, implementing mitigation measures
to reduce the visual impact as well as thedotgrom noise and odor, and addressing reclamation
of the site when the well ceases to be productivéact, two of the agenes cited by the plaintiffs
as expressing concerns — the Michigan Departraé Environmental Quality and the Michigan
Department of Natural Resources — evelhtuapproved the proposed drilling. Therefore,
considering that the plaintiffs have failed to produce evidence of a substantial dispute that rises

above mere public opposition and to demonstrate that the Forest Service did not consider and

address the public concerns in their final dexi, and because the command of NEPA is, in the
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main, procedural, the Court finds that the emvmental impact of the proposed drilling project is
not highly controversial within the meaning of the CEQ regulations.

However, the determination of “significance” also turns on whether the environmental
effects of a proposed agency action are highletta or involve unique or unknown risks. 40
C.F.R. 8§ 1508.27(b)(5). Although no hard-and-fast rule is available to determine the certainty of
environmental impacts, the Ninth Circuit has tieel requirement to the purpose motivating an EIS
generally:

Preparation of an EIS is mandated where uncertainty may be resolved by further

collection of data, or where the collectioisuch data may prevent “speculation on

potential . . . effects. Thmurpose of an EIS is to obviate the need for speculation by

insuring that available data are gatheaed analyzed prior to the implementation of

the proposed action.”

Nat’l Parks 241 F.3d at 732 (quotirgjerra Cluh 843 F.2d at 1195) (alteration in original) (internal
citations omitted). Where an EA lacks certainty on one or more issues, it is the responsibility of the
agency to provide a “justification regarding why more definitive information could not be provided.”
Blue Mountains 161 F.3d at 1213 (internal quotation marks and citation omitted). “[L]ack of
knowledge does not excuse the preparation of an EIS; rather it requires the [agency] to do the
necessary work to obtain itNat'l Parks 241 F.3d at 733.

Review of the administrative record in tkisse highlights four areas of uncertainty: impact
from automobiles, impact from odors, effect on wildlife, and effect on tourism.

In the EA, the Forest Service predicts ttad improvements could create a “minor long-
term increase in vehicle traffica’s “[p]eople with sedans are mdikely to drive down an improved

road.” EA at 38. The Forest Service speculdtas“[slJome visitors might notice the increase in

traffic which could impact their recreational experiendbitl. Given the low density of traffic on
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FSR 4209 — four to seven vehicfer day in the summer — the addition of a single car per day could
increase the likelihood of a visitor encounteting accompanying sights, sounds, and smells by as
much as 25%. The Forest Service neither provides quantifiable information about the likely
increases in traffic nor attempts to justify the absence of such information.

Although the EA identifies three sources of ottat could impact visitors to the forest, it
provides only conclusory statements about thatitur and intensity of odors while failing to cite
a source for this information. First, the Efates that drilling would produce burning hydrogen
sulfide on “several” occasions, each lasting about one to two weeks, that would be detectable
“hundreds of feet in the down wind area of the drilling pad.” EA at 44. Second, the production
facility would produce compressor exhaust and fuireas petroleum storage. The Forest Service
asserts that, although the odor would be detectablde immediate vicinity,” it would not be
detectable in the SPNM area, and “would not likehydetectible to people driving by the production
facility most of the time.”lbid. Third, the construction of the Wead, the road improvements, and
the drilling phase would result in odors from heagyipment that would be detectable at “a few
hundred feet.lbid. The record contains no data whatser supporting the Forest Service’s vague
assertions regarding the duration and intensity of these odors.

The EA also acknowledges that the proposéidmaevould result in “temporary or permanent
displacement” of some wildlife in the area, dhd possible killing of species that have “limited
dispersal capabilities,” yet denies that the projemild have any impact on the viability or habitat
of wildlife in the project areald. at 60-61. At least part of thesiification for this conclusion is
that the project area comprises less tiwvampercent of the analysis ardd. at 61. The EA does

not explain why such a large area was analyzed, nor does the use of this broad-context analysis
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alleviate the burden on the Forest Service to address the certainty of the impact on wildlife in the
immediate vicinity of the projectSee Anderson v. Evard71 F.3d 475, 490-92 (9th Cir. 2004)
(requiring an EIS where the effects of whaliog a small group of gray whales was highly
uncertain, despite certainty that the projeould have no significant effect on the broader gray
whale population). The EA also notes that carcdion will provide foraging habitat for the brown-
headed cowbird, but provides no analysis of laowncrease in the population of the cowbird — a
notorious “nest parasite,” Pl.’s Mot. for Summ.Bx. Q, FWS Fact Sheet re Kirtland’s Warbler at
2 — may affect other species in the area. I§inde EA provides no analysis on how construction
may affect tourism beyond noting that someaters may choose to go elsewhere. The record
reflects a partial explanation for the lack of imf@tion. A Forest Service economist indicated that
the suggested method for assessing the impidlaigimight have on tourism — correlating tourism
with the number of active oil and gas wells in the county — would be unreliable. The economist
suggested that a better approach might simply be to interview business owners and area visitors.
But the Forest Service never conducted the suggsstedy, and instead concluded that the effect
on tourism is a non-significant issue.

Although perhaps the failure of data or /s& on a single issue discussed above may not
demonstrate findings that are “highly uncertathg accumulation of numerous vague, conclusory,
and incomplete analyses certainly raises “sutbistiaquestions” about the possible significance of

the project’s impact. The Court finds that this uncertainty is enough to trigger an EIS.

-29-



Case 2:05-cv-10152-DML-CEB  Document 65  Filed 07/10/2008 Page 30 of 48

3. Precedent and cumulative impact

In assessing intensity, an agency is required to evaluate both the cumulative impact of a
proposed action, defined as “the impact on ttrenment which results from the incremental
impact of the action when added to other pastsent, and reasonably foreseeable future actions
regardless of what agency (Federal or non-Fédergerson undertakes such other actions,” 40
C.F.R. 8 1508.7, and the degree to which a proposed action may establish a precedent for future
actions, 40 C.F.R. 88 1508.27(b)(6)-(7). Here, theyarsabf the project’s cumulative impact was
not contested beyond an improper segmentation claim that fails because the Forest Service is not
currently considering any other proposed projects, even if further development is reasonably
foreseeable. However, the outcome of this prdjkely sets a precedent for future drilling in the
region, an effect that was not considered in the EA.

CEQ regulations require agencies to consider whether a proposed action is related to other
actions “with individually insignificant but caoulatively significant impacts.” 40 C.F.R. §
1508.27(b)(7). One purpose of this requirement is the prevention of improper segmentation of a
project. Improper segmentation occurs when a project that normally would require an EIS is
subdivided into component parts that individually have no significant environmental impact.
Highway J Citizens Group v. Minet&49 F.3d 938, 962 (7th Cir. 2003). The standard test for
improper segmentation is whether “the proposed component action has little or no independent
utility and its completion may force the largerelated project to go forward notwithstanding the
environmental consequencedirt v. Richardson127 F. Supp. 2d 833, 842 (W.D. Mich. 1999);
see also Historic Pres. Guild v. Burn|é&96 F.2d 985, 991-92 (6th Cir. 19&8dting that when two

proposed projects “each have such little value @&ir tbwn right that their separate construction
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could be considered arbitrary or irrational, tbart will find them to be a single project”) (internal
guotation marks omitted). The doctrine of imper segmentation is limited, however, to proposed
actions; NEPA *“‘does not require an agencydosider the possible environmental impacts of less
imminent actions.” City of Rivierview v. Surface Transp. B898 F.3d 434, 442 (6th Cir. 2005)
(quotingKleppe v. Sierra Clu427 U.S. 390, 410 n.20 (1976)).

The plaintiffs do not contend that the Forest Service has failed to consider the cumulative
impact of the exploratory drilling project; they argue instead that the project was improperly
segmented by not including in the analysis theachwf other likely wells. The Forest Service
acknowledges that proposals for three additional wells are likely if the exploratory well is
productive, but it notes that future wells have lbe¢n proposed, and any future wells will require
individual permit applications and environmental asggents. The plaintiffs’ claim that the present
well has no utility absent future wells is not sugpdiby the record. If the presently proposed well
produces, it will have value unto itself. EvérSavoy does not find what seeks, the drilling
project would still bear value because Savoy would kiwoawoid investing in the area. This Court
finds no improper segmentation because the futetls are not yet “imminent.” Indeed, the very
point of an exploratory well is to evaluate thossibilities for future development; additional wells
will not be proposed unless the first well is producti@é course, if thagventuates, the cumulative
effect of the present projechauld it go forward, must be takérto account in assessing the new
proposal.

The other side of the segmentation coin, haveis the sixth intensity factor: whether a
proposed action may establish a precedent for fatctions with significant effects. 40 C.F.R. 8

1508.27(b)(6). “The purpose of that section iavoid the thoughtless setting in motion of a ‘chain
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of bureaucratic commitment that will become pesgively harder to undo the longer it continues.™
Presidio Golf Club v. Nat'l Park Sernd55 F.3d 1153, 1162-63 (9th Cir. 1998) (quotingrra Club

v. Marsh 769 F.2d 868, 879 (1st Cir. 1985)). Rresidiq the court determined that there were no
precedential concerns where the proposed project was unique, and no similar or related projects
were being contemplated. tilme more recent decisionAhderson v. Evan871 F.3d 475 (9th Cir.

2004), the court required an agency to prepard &8 where the agency had not considered the
possibility that its decision, although limited in both scope and duration, might affect future agency
deliberations.ld. at 493.

City of Sausalito v. O’NeilB86 F.3d 1186 (9th Cir. 2004), exglifies the depth of analysis
contemplated by the CEQ regulations. Théne, National Park Sers& adopted a proposal to
develop a conference center and retreat center aB&ketr — “one of the most special gems” of the
Golden Gate Recreation Aredd. at 1194-96. The Park Service provided information about the
“likely community and commercial impacts of the Plan on the regional economy” and placed the
impacts in the context aggional land use plandd. at 1211. The Park Service considered, for
example, how the need for dining and lodgsegvices to accommodate conference center guests
and employees of the conference center would likgly private development near the fort. The
guality of this analysis satisfied the court thatBark Service had made an informed decision about
the project’s precedential effect.

However, in the present case, there is noenad that the Forest Service considered the
precedential impact of its decision to approve Savoy’s drilling project. Unlileasidig the
proposed project is not unique: the Forest Service acknowledges that if the proposed well is

productive, the development of three additionalsnis likely. Although each of the future wells
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would require individual EAs prior to approvaletkorest Service has nassessed the extent to
which approving the current proposal could affectéfasure decisions. Just as the Forest Service
frequently references the currently active wellshe Huron-Manistee Forest to help justify its
FONSI, allowing drilling so near the Mason Traciwd almost certainly color the Forest Service’s
analysis of the environmental impact of these future wells. Finally, the Forest Service has engaged
in none of the sophisticated analysigprecedential effect exemplified Bausalito In particular,
the EA does not fully consider the “likely comanmity and commercial impacts of the Plan on the
regional economy.’See Sausilito386 F.3d at 1211. This failufertifies the Court’s conclusions
that the Forest Service has failed to take a “lwokl’ at the precedential effect of its decision, and
the EA does not provide sufficienformation from which the agency could have made an informed
decision.
4. Endangered species

The “significance” of a proposed project’s environmental impact also must be evaluated in
light of “the degree to which ¢éhaction may adversely affect an endangered or threatened species
or its habitat.” 40 C.F.R. § 1508.27(b)(9). Nbtaalverse effects to an endangered or threatened
species require an EIS, however; the question ultimately is one of d&gedznvtl. Prot. Info.
Center v. United States Forest Se51 F.3d 1005, 1012 (9th Cir. 2008ge also Native
Ecosystem#28 F.3d at 1240 (rejecting need for EISpmite FONSI's acknowledgment of project’s
impact on individual goshawks and their habitaevehForest Service concluded impact on species
was insignificant). IrGreater Yellowstone Coalition v. Floweb9 F.3d 1257, 1276 (10th Cir.
2004), the Tenth Circuit noted that a proposegjgat did not significantly affect a threatened

species where (1) the mitigation measures in place greatly reduced the likelihood that the species
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would be affected significantly, (2) the agencg&termination that the project’s effect would be
insignificant was based on two extensive studies,(@8nthe effect of the project varied with the
idiosyncracies of the particular animals impacted, making further analysis fruitless.

In contrast, the BA prepared by the Forest Service in this case is woefully inadequate in
assessing potential impact on the Kirtland'srbler. Although acknowledging that both the
proposed production facility and approximately one mile of the proposed pipeline are within the
Kirtland Warbler's Management Area (KWMA), the BA concludes that the proposed project “would
have NO EFFECT on the Kirtland’s warbler,” besauhe project does not physically encroach on
the warbler's “essential habitat.ld. at 14-15. But the BA ignes the potential effect of non-
physical invasions — such as odor or noise — upon the Kirtland’s warbler; it does not even discuss
those factors. Further, a project still may affactendangered or threatened species significantly
without affecting its essential habitebee Greater Yellowstong59 F.3d at 1275 (“The fact that
the FWS has not designated this, or any, territotig@bald eagle’s ‘critical habitat’ does not alone
persuade us that its potential destruction shaoldbe considered ‘significant’ for purposes of
NEPA.”). As the magistrate judgminted out, one way in which the warbler may be affected is by
an increase in brown-headed cowbirds within the KWMAeeEA at 61 (explaining that
construction may increase the foraging habitathef cowbird); FWS Fact Sheet re Kirtland’s
Warbler at 2 (explaining the threat cowbirds ptsthe Kirtland’s warbler). At one point the BA
asserts that construction that actually is inideKWMA and that borders the warbler’s essential
habitat would not affect the warbler becausetitbes to be removed would be across a road from

the essential habitat. BA at 14 (“Althoughv®i Lake Road from Forest Road 4209 to the
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production facility would be widened by approximately five-ten feet for pipeline installation, the
road would be widened only to the north to avoid Kirtland’s warbler essential habitat to the south.”).

This Court finds that the Forest Service did tade the requisite “hard look” at the likely
effects of construction on the Kirtland’s warbler.

B. The United States Forest Service failed to consider appropriate project alternatives

NEPA requires that agencies “study, developl describe appropriate alternatives” to the
proposed course of action. 42 U.S.C. § 4332(2)E)nsideration of alternatives is “the heart of
the environmental impact statement.” 40 C.B.R502.14. This requirement exists to “ensure that
each agency decision maker has before himaies into proper account all possible approaches
to a particular projectirfcluding total abandonment of the projesthich would alter the
environmental impact and the cost-benefit balan®¢RDC v. Tenn. Valley Auftb02 F.2d 852,

853 (6th Cir. 1974) (emphasis added).

An agency need not consider alternativesdhatnconsistent with the agency’s basic policy
objectives or the project’s essential purpddee Cumberland Mountaib3 F.3d at 342-44)ayo
Found. v. Surface Transp. Bdi72 F.3d 545, 550 (8th Cir. 2006Y;, Alaska Envtl. Ctr. v.
Kempthorne457 F.3d 969, 978 (9th Cir. 200&)Jtah Envtl. Cong. v. Boswortd39 F.3d 1184,

1195 (10th Cir. 2006). However, an agency may not define the objectives of its action in such
unreasonably narrow terms as to make consideration of alternatives a mere for@islzgns
Against Burlington, Inc. v. Buse938 F.2d 190, 196 (D.C. Cir. 99). Additionally, “NEPA
requires an agency to ‘exerceséegree of skepticism in dealiwith self-serving statements from

a prime beneficiary of the project’ and to look at the general goal of the project rather than only

those alternatives by which a particular applicant can reach its own specific §oats.'Law &

-35-



Case 2:05-cv-10152-DML-CEB  Document 65  Filed 07/10/2008 Page 36 of 48

PolicyCtr. v. United States Nuclear Regulatory Comm70 F.3d 676, 683 (7th Cir. 2006) (quoting
Simmons v. Army Corps of Eng'd20 F.3d 664, 666 (7th Cir. 1997)).

These requirements also extend to the préjparaf an EA. 40 C.F.R. § 1508.9(b) (“[EAS]
[s]hall include brief discussions of the need fioe proposal, of alternatives as required by [42
U.S.C. § 4332(2)(E)], of the environmental imaat the proposed action and alternatives, and a
listing of agencies and persons consulted.”). Howereagency'’s duty to consider alternatives in
preparing an EA is less than ampreparing a full-blown EISCumberland Mountaingt53 F.3d
at 342-43. “[A]lthough consideration of some range of alternatives is essential to any
environmental assessment, it makes little sengaulb an agency for failing to consider more
environmentally sound alternatives to a project which it has properly determined, through its
decision not to file an impact statement, will have no significant environmental effects anyway.”
Id. at 343 (quotingsierra Club v. Espy38 F.3d 792, 803 (5th Cir. 1994)).

Here, the Forest Service’s consideration ofralives was faulty for two reasons: first, it
did not take the requisite “hard look” at the No Action alternative, since it mistakenly considered
itself obligated by both policy and by the terms of Savoy’s lease to adopt an action alternative;
second, the agency impermissibly narrowed the range of alternatives by only considering those
consistent with Savoy’s project objectives, rather than Forest Service goals.

The Forest Service rejected the No Actionralive because it “wouldot comply with the
laws, regulations, policies, and Forest Plan direction guiding mineral development on National
Forest System (NFS) lands.” FONSI at 3; EA at 20. However, the Forest Service has failed to
demonstrate that denying Savoy’s proposeddserfUse Plan actually would violate any law,

regulation, policy, or the Forest Plan. The FoBsstice cites nine separate laws, regulations, or
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policies that each place exploration and development of mineral resources among the Forest
Service’s legitimate objectives, but none of the cited authorities mandates approval of proposed
mineral extraction, forecloses a decision of Naidw, or places the Forest Service’s objectives at
odds with environmental preservation.

For example, 43 C.F.R. § 3161.2, which diremsauthorized officer to “approve and
monitor . . . proposals for drilling, developmentpmoduction of oil and gas,” requires that “all
operations be conducted in a manner which protghts natural resources and the environmental
quality,” and provides that “[b]efore approving og&ons on [a] leasehold, the authorized officer
shall determine . . . that the proposed plan . . . is sound both from a technical and environmental
standpoint.” 43 C.F.R. 8 3161.Zhe plain language of the regtibn makes clear that approval
is not appropriate in all cases, particularly caglesre the project poses a threat to environmental
quality.

The Forest Service also cites 36 C.F.R. § 228 \Mith directs it to “ensure that . . . [t]he
surface use plan of operations is a¢able, or is modified to be acceptable, to the authorized Forest
officer based upon a review of the environmentalsequences of the operations.” 36 C.F.R. 8
228.107(a)(4). However, the same regulation reguirat the surface useapl be consistent with
“applicable Federal laws.” 36 C.F.R. § 228.107(a)(1). It would be absurd to conclude that the
regulation’s requirement that the plan be medifintil acceptable prevents the Forest Service from
fully considering a No Action alternative, as required by NEPA. Similarly, the Forest Service’s
goals to “provide for economically and erommentally sound exploration, extraction, and
reclamation practices” and to “encourage inventory and development of Federal minerals, [and]

respect private mineral rights” are limited bytd8dards and Guidelines” that direct surface-
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disturbing exploration to be permitted ‘imostareas” with “consent to mineral extraction plans .
. . determined by the environmental protection ginds.” EA at 4 (emplss added). The Sixth
Circuit rejected a similar argument when it found ttia¢ agency [failed to] demonstrate[] that the
Mining Act pulls it in one direction while the Emenmental Act pulls it in another when it comes
to the review of this mining application.Cumberland Mountains453 F.3d at 344. The same
conclusion is compelled here.

Itis also evident that the Forest Servicedeltstrained from fully considering the No Action
alternative by Savoy’s mineral lease. The Forest Service's response to public comment is
particularly illuminating on this point:

8. There is no economic need for this project.

This is outside the scope of the projggavoy has a legal right to fully explore and

develop the resource as stated in their lease.

13. Why should we allow drilling at this time?

ResponseThrough the existing state and federal leases, [Savoy] has acquired the

right to extract and dispose of the sfieanineral resource covered by the lease,

subject to the terms and conditions @ lhase. [Savoy] has submitted the necessary

documentation and a decision . . . is required . . . .

14. Why not wait until some time inthe future when drilling techniques will

surely improve?

ResponseThe Forest Service and BLM have the responsibility to respond to

requests for development on authorized leases.

EA, Ex. A at 1 8, Ex. B at 1 13-14. These exchanges reveal the Forest Service’s mind set that it
considered itself obligated by Savoy’s leasgiarave either Savoy’s initial proposal or a modified
version of Savoy’s proposal, and never realistically contemplated denying the application for drilling
altogether.

The Forest Service’s sense of constraint is even more disconcerting when viewed in

conjunction with the Forest Service’s justificatitmlease mineral rights in the first place. In
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responding to public concern about leasing minggals so near the Mason Tract and the Chapel,

the Forest Service noted, “Based on the best available information, the reasonably foreseeable
development scenario . . . outlimesknown exploration targetgithin these lease tracts, and in the
professional judgement of the BLgeologist who predicted probable development, it is indicated
thatno wells are likely Pl.’s Ex. N, FONSI re Lease at(emphasis added). So the FONSI's
rejection of the No Action alternative on thegnd that it would violate Savoy’s lease rights is a
product of dangerous circular reasoning , whergengdecision to confer those rights assumed that

no mining would occur.

The Forest Service’s consideration of alternatives was also deficient because it impermissibly
limited the range of alternatives to only those that would meet Savoy’s project objectives, rather than
alternatives that might better serve Forest Service goals. For example, the Forest Service never
guestioned Savoy'’s choice of bottom hole locatighiw Savoy’s lease. &ause Savoy'’s leasehold
is within old growth, the Forest Service is resed to approving at most one bottom hole per 640
acres. However, the Forest Service did not re@ar®y to present any information about the likely
productivity of its preferred bottom hol&eeEA, Ex. B at 1 40 (“Theres no requirement that the
operator provide information about the potentialrfatural gas reserves in the target formation.”)
Without this information, the Forest Serviceutd not take into account “all possible approaches
to a particular project (including abandonmenthef project) which would alter the environmental
impact and the cost-benefit balanc&ee NRDC502 F.2d at 853. The kky productivity of this
bottom hole relative to other possible bottom holékiwthe leasehold is essential information in
assessing the project’'s benefits, particularly when approval of the proposed project necessarily

precludes other possibly beneficial alternatives.
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The Forest Service’s treatment of the Ndiéwe alternative cannot be considered a “hard
look” within the meaning of NEPA. While it is clear that the cited regulations seek to encourage
mining operations where appropriate, they doauotflict with nor otherwise exempt the Forest
Service from the requirements of NEPA. The Bb&ervice’s summary rejection of the No Action
alternative must be considered arbitrary and capricious within the meaning of the APA.

VI. Discussion of the National Forest Management Act claim

Although the magistrate judge did not decide the matter, the plaintiffs alleged that the
defendants violated the National Forest Managemet, and the motions for summary judgment
requested adjudication of that claim. Shortly aftetge Binder issued his report, the plaintiffs filed
a motion for clarification asking this Court to “issue a decision” upon this count, as well as the
plaintiffs’ remaining count for violation of the Mineral Leasing Act. Because the underlying
motions called for resolution of all counts, @eurt will grant the motion for clarification and
analyzede novahe issues raised in the motions for summary judgment on these counts.

The National Forest Management Act (NFMAQuees that the Forest Service create land
management plans for each national forest. 16 U.S.C. 8§ 1604. The Act’'s purpose is to “meet the
multiple-use objectives of the national forest syste®eattle Audubon Society v. Eva®s2 F.2d
297, 299 (9th Cir. 1991), while pursuing the “go&kustaining social, economic, and ecological
systems,”Ecology Center, Inc. v. United States Forest Seyviéd F.3d 1183, 1195 (10th Cir.
2006). The management plans are to “identitfig] resource management practices, the projected
levels of production of goods and services, and the location where various types of resource
management may occurNorthwoods Wilderness Recovery, Inc. v. United States Forest Service

323 F.3d 405, 407 (6th Cir. 2003).
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“Resource plans and permits, contracts, ahdrahstruments for the use and occupancy of
National Forest System lands shall be consistent with the land management plans.” 16 U.S.C. §
1604(i). If a “use, project, or activitg not consistent with the applicable plan,” the regulations give
the Forest Service three options:

(1) Modify the project or activity to make it consistent with the applicable plan

components;

(2) Reject the proposal or terminate thejgct or activity, subject to valid existing

El\%h,isr’ng:ld the plan contemporaneously wiie approval of the project or activity

so that it will be consistent with thdan as amended. The amendment may be

limited to apply only to the project or activity.

36 C.F.R. § 219.8(e}ee also Colorado Off Highway Vehiodl. v. United States Forest Seryice
357 F.3d 1130, 1132 (10th Cir. 2004).

“[Algency decisions allegedly violating NFMA. . are reviewed under the Administrative
Procedure Act.”"Native Ecosystems Council v. United States Forest SeAd8d~.3d 1233, 1238
(9th Cir. 2005). Consequently, “[s]ubstantial defexeis due to the Forest Service’s interpretation
of a Forest Plan.Cherokee Forest Voices v. United States Forest Se8@d-ed. Appx. 488, 494
(6th Cir. 2006).

The Forest Plan at issue in the presentisabe Huron-Manistee National Forest Land and
Resource Management Plan (LRMP). The LRM@®&vVides that “[w]here reasonable alternatives
exist, surface-disturbing activities will take placeside of old growth.” LRMP at IV-73. In
addition, the LRMP states that the Semmptive Non-motorized (SPNM) area “will be
characterized by a predominantly natural or ndappearing environment,” in keeping with the

“desired future condition” of the areld. at IV-191. The LRMP alsspeaks to the goal of reducing

road density through the elimination of unnecessary pathways:
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Roads on National Forest lands were digved through the years for specific access

needs and remain open even though the need for many of them has ceased. These

nonessential roads are mostly primitive roadign referred to as “two-tracks”. . . .

General use of these roads continues, though nonessential, and creates

environmental, aesthetic, wildlife, and recreational concerns. Closure of these

nonessential roads is desirable to reduce erosion, noise, and access to certain areas

to provide improved habitat for sensitiwédlife species and increased opportunities

for semiprimitive recreation experiences.

The preferred management direction will emphasize road management throughout

the Forests according to the desired management prescriptions. This will include

closure of nonessential roads (those roads not needed to meet management

objectives), which will result in a netdection of 220 miles of roads (280 miles of

roads closed and 60 miles of road ¢ountion) during decade 1, and reduction of

686 miles by the end of the fifth decade.

Id. at 111-9-11.

On the other hand, the LRMP states that “[ffloeest Service will . . . encourage inventory
and development of Federal minerals [and] respect private mineral rights,” with the caveat that it
“ensure operators take reasonable and prudentumesat® prevent unnecessary disturbance to the
surface.”ld. at IV-73. Similarly, the LRMP provides thidie Forest Servicghall “[p]ermit surface-
disturbing exploration in most areas, especially where there is a potential to discover minerals of
compelling domestic significanceld. at 1V-87-88.

The plaintiffs allege that the decision to atldirectional drilling is inconsistent with the
LRMP because (1) the project would take place iwithd growth forest, and the Forest Service
failed to show that there wen® reasonable alternatives to that placement; (2) the Forest Service
did not establish that the project would contridotachievement of the desired future condition for

the SPNM and old-growth areas; and (3) the gmresoad density alegly exceeds the density

prescribed by the LRMP, and the project would oglgravate that defect. €hefore, the plaintiffs
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assert, the Forest Service’s approval of thegatayas arbitrary, capricious, and not in accordance
with the law, and therefore must be rejected under the APA.

The Court cannot conclude that the Forest iServiolated the standards set forth in the
LRMP with respect to old growtissues because the LRMP does contain a blanket prohibition
on the disturbance of old growth forest. Ratitedirects the Forest Service to examine feasible
alternatives to development in old growth araag otherwise limit the disturbance of old growth.
Although the Forest Service’s shallow and cursexgmination of alternatives is troubling, the
evidence shows that the impact on old growth @awdt be significant. The project calls for the
removal of a small fraction (0.099%) of South Brawld growth forest, which the Forest Service
could fairly deem immaterial and not incongruous with the overall management plan. Therefore,
the Forest Service did not act arbitrarily or capiisly in determining that the project, as modified,
could go forward in a manner consistent with the LRMP.

Similarly, the plaintiffs have not estalilisd a violation of the NFMA through their
allegation that the decision to authorize drillingnisension with the “desired future condition” of
the SPNM area. The forest plan contemplates preserving the “natural or natural-appearing
environment” of the SPNM zone, LRMP at-\M1, but it does not create a hard-and-fast
prohibition against industrial activities. The langaaon which the plaintiffs rely is explicitly
aspirational, the future condition of the SPNM being “desired,” not mandated. Likewise, the
language is not absolute: “[tlhe desired futaomdition of [SPNM] management areas will be
characterized by @redominatelynatural or natural-appearing environmentBid. (emphasis
added). More importantly, however, the overall context of the LRMP reveals that, although

discouraged, low-level industrial activity may occur within SPNM areas under certain
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circumstances. In addition to the general language quoted akevye,q., icat IV-73 (“The Forest
Service will . . . encourage inventory and develeptrof Federal minerals [and] respect private
mineral rights”), there is a specific section tthkeals with oil and mineral extraction in SPNM zones.
It lists the following conditions:[(JA[)] Production fadlities are outside the area when practicall;
(]B])] Flowlines follow the accessoad where practical[; (JC[)] Needed pumps are run by electric
motors or equipped to minimize noise[; and (JOPy-site facilities are painted earth tone colors.”
Id. at IV-204. In the present case, the productamility would be located outside of the SPNM
area, the flowlines would follow roads (although s@xrpansion would be needed), efforts would
be taken to minimize the noise, and there feenkno allegation that the facility would not be
painted in earth tones. Because the project appeaoincide with the ggific terms of the LRMP,

the Forest Service did not act arbitrarily and capriciously under the NFMA.

Finally, the plaintiffs have abandoned their claioncerning road density. It is well settled
that abandonment may occur where a party assedsialits complaint, but then fails to address
the issue in response to an omnibus motion for summary judgrSea.Graham v. American
Cyanamid Cq.350 F.3d 496, 506 (6th Cir. 2003) (leaving whalibed district court’s conclusion
that plaintiffs “had abandoned their fraud claim by failing to respond to American Cyanamid’s
summary judgment motion on the claimPalmer v. Marion County327 F.3d 588, 597 (7th Cir.
2003) (“[B]ecause Palmer failed to delineate his negligence claim in his district court brief in
opposition to summary judgment . . ., higlgence claim is deemed abandonedCigrk v. City
of Dublin, Ohiq 178 Fed. Appx. 522, 524 (6th Cir. 2006pnnor v. Hardee’s Food Sys., In65

Fed. Appx. 19, 24-25 (6th Cir. 2003ke alsd-ed. R. Civ. P. 56(cBtreet v. J.C. Bradford & Cp.

886 F.2d 1472, 1479 (6th Cir. 1989) (explaining that a party opposing a motion for summary
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